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Criminal law and international criminal law encountered each oth-
er in the realm of the principle of legality in Article 7 of the European
Convention on Human Rights in 1950. International circumstances,
which existed after the Second World War and, notably, the Nurem-
berg Trials, i. ¢., the then-development of international criminal law,
significantly influenced this encounter through the textual formula-
tion of Article 7 of the European Convention on Human Rights. The
choice of terms in that article, together with other factors, caused the
creation of a certain terminological confusion regarding the principle
oflegality in the practice of the European Court of Human Rights. The
international legal development that occurred in connection with this
encounter influenced the determination of general principles of law by
the United Nations Commission on International Law in 2022. Due
to particular historical circumstances, the Nuremberg principles have
been recognized as general principles of law, but this text will argue
that they are rather principles of international criminal law.
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Introduction

The encounter occurred in circumstances that arose from the hor-
rors of the Second World War and manifested in the field of inter-
national criminal law during the Nuremberg Trials in 1946. The
Nuremberg Trials were a significant phase in the development of
international criminal law.! In such circumstances, however, the
encounter significantly contributed to a certain terminological
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confusion regarding the principle of legality in the Convention
for the Protection of Fundamental Rights and Freedoms, adopted
in Rome on November 4, 1950 (referred to in this text as the Eu-
ropean Convention on Human Rights or the Convention). Addi-
tionally, it influenced the work of the United Nations Commission
on International Law on the concept of general principles of law
in 2022. The encounter took place in the field of a crucial princi-
ple of criminal law, the principle of legality, known by the formu-
lation “nullum crimen, nulla poena sine lege,” proclaimed in Arti-
cle 7 of the European Convention on Human Rights.” It crucially
influenced the textual formulation of that article, namely the un-
expected and surprising choice of terms in its text.” Behind the
unusual and surprising choice of terms are specific historical cir-
cumstances in the second half of the 1940s. After discussing the
unexpected textual formulation of Article 7 of the Convention, I
will delve into the history of the emergence of that article, as well
as its legal life, including the evolution and application of the prin-
ciple of legality in the practice of the European Court of Human
Rights. Special attention will be given to the general principles of
law from paragraph 2 of Article 7 of the Convention.

1. Unexpected textual formulation of Article 7

The text of Article 7 of the European Convention on Human

Rights reads:

“1. No one shall be held guilty of any criminal offence on account

of any act or omission which did not constitute a criminal offence
under national or international law at the time when it was commit-
ted. Nor shall a heavier penalty be imposed than the one that was
applicable at the time the criminal offence was committed.
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2. This Article shall not prejudice the trial and punishment of any
person for any act or omission which, at the time when it was com-
mitted, was criminal according to the general principles of law rec-
ognised by civilised nations.™

Using the term “internal or international law” in defining the prin-
ciple of legality in criminal law is unexpected. This is particularly sur-
prising considering that in other articles of the European Convention
on Human Rights and in the protocols appended to the Conven-
tion, the term “law” is employed. The term “law” is used in Article
2 of the Convention, Article 1 of Protocol No. 1, Article 2 of Proto-
col No. 6, Article 2 of Protocol No. 7, and Article 1 of Protocol No.
12. The phrase “in accordance with the law” is used in Articles 5, 8,
and 12 of the Convention, Article 2 of Protocol No. 4, and Articles
1, 3, and 4 of Protocol No. 7. The term “prescribed by law” is used
in Articles 9, 10, and 11. The word “lawful” is employed in Article 5
of the Convention, and the expression “in accordance with the law”
in Article 6. The use of the term “general principles of law” in the
context of the principle of legality is surprising. The idea that gen-
eral principles of law define criminal offences is indeed astonishing.

It should be noted that there is a certain linguistic inconsistency
in the two authentic language versions of the Convention regarding
the term “law.” In the French original version, the term “loi,” mean-
ing “law,” is used. However, in the English authentic version, the term

“law,” which has a broader meaning than the term “loi” and means
“statutory law,” and law in general, is used. In most national transla-
tions of the Convention text, the terms “law” and “loi” are translated
into national expressions meaning “statutory law.” Thus, in Spanish
translation, the term “ley” is used; in German, it is “Gesetz,” in Ital-
ian, it is “legge,” and so on. The terms “national or international law,”
i. e., “le droit national ou international” from Article 7, are translat-
ed everywhere as “national or international law.” Therefore, the Eng-
lish term “law” is translated as “statutory law” in all articles of the
Convention and protocols, except in Article 7, where it is translated
as “law in general.” For the sake of completeness of this terminolog-
ical review in different language versions, it should be added that in
Article 1 of Protocol No. 1, alongside the term “law,” the expression
“general principles of international law” (French “principes généraux

du droit international”) is used.

#  French version reads: “1 Nul ne peut étre condamné pour une action ou une

omission qui, au moment ou elle a été commise, ne constituait pas une infrac-
tion d’apres le droit national ou international. De méme il n’est infligé aucune
peine plus forte que celle qui était applicable au moment ot Iinfraction a été
commise.

2 Le présent article ne portera pas atteinte au jugement et 4 la punition d’une
personne coupable d’une action ou d’une omission qui, au moment ot elle a
été commise, était criminelle d’apres les principes généraux de droit reconnus
par les nations civilisées.”
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Today, it may seem strange that terms such as “internal or inter-
national law” and “general principles of law” were used in connec-
tion with the principle of nullum crimen, nulla poena sine lege, rather
than the term “statutory law.” The explanation for this unexpected
choice of terms in Article 7 lies in the historical context of adopting
the Convention. The Second World War and the Nuremberg Trials,
which emerged from the war, and national trials related to the war,
decisively influenced the selection of such terminology.’

2. History of Article 7 of the European
Convention on Human Rz'g/ol‘s

2.1. Drafting of Article 7 of the Convention

It is known that the legal foundation of the European Convention
on Human Rights lies in the Universal Declaration of Human Rights,
adopted by the United Nations General Assembly on December 10,
1948. A significant portion of the relevant terminology was trans-
planted from the Universal Declaration to the Convention. Article
11, paragraph 2 of the Universal Declaration, proclaiming the princi-
ple of legality in criminal law, served as the starting point for drafting
the text of Article 7 of the European Convention on Human Rights.
The term “national or international law” used in the text of Article
11, paragraph 2, was derived from the wording of paragraph 2, Arti-
cle 11. In other articles of the Declaration, the term “law” is used. Al-
though there are records of the sessions of the Human Rights Com-
mission and its Drafting Committee regarding the preparation of the
text of the Universal Declaration of Human Rights in digital form,
and even though they are accessible online, determining the genesis
of the text of paragraph 2, Article 11 of the Declaration is not easily
ascertainable. In three drafts of the declaration prepared by the UN
Secretariat, the United States, and the United Kingdom during 1947,
the terms “national or international law” were not used in the rele-
vant articles implementing the principle of legality in criminal law.®

> Itisinterestingand unexpected that the Federal Republic of Germany, through
the ratification act of the European Convention on Human Rights on Decem-
ber 5, 1952, placed a reservation on Article 7, paragraph 2 of the Convention.
This was done because this provision was not in line with Article 2, Section
103 of the Basic Law of the Federal Republic of Germany, which stipulates that
an act is punishable only if it was defined as a criminal offense by law before
the act was committed. This reservation was withdrawn on October 1, 2001.
Portugal also restricted the application of Article 7 of the Convention. Coun-
cil of Europe, Treaty Office, Full List, https://www.coe.int/en/web/conven-
tions/full-listmodule=declarations-by-treaty&numSte=0058&codeNature=0,
accessed on April 24, 2023.
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In the drafts prepared by the UN Secretariat and the United States,
the term “offence” was linked to “law.” In the draft prepared by the
Drafting Committee of the Human Rights Commission in 1947, the
discussion revolved around “law,” not national or international law.”
At the same time as the preparation of the Declaration, the Human
Rights Commission was working on drafting the Covenant on Hu-
man Rights. The representative of the USSR proposed that the text
of the relevant article of the Covenant read:

“I. No one shall be held guilty of any offence on account of any
act or omission which did not constitute such an offence at the time
when it was committed, nor shall he be liable to any greater punish-
ment than that prescribed for such offence by the law in force at the
time when the offence was committed.

2. Nothing in this Article shall prejudice the trial and punish-
ment of any person for the commission of any act which, at the time
it was committed, was criminal according to the general principles
of law recognised by civilised nations.”

This text appeared in Article 8 of the Draft Declaration, prepared
by the Drafting Committee in May 1948,” so it can be assumed that
the representative of the USSR proposed it. However, in the final text
of the Declaration, this passage disappeared. Therefore, paragraph 2
of Article 11 of the Universal Declaration of Human Rights reads:

“No one shall be held guilty of any penal offence on account of any
act or omission which did not constitute a penal offence, under na-
tional or international law, at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable
at the time the penal offence was committed.”

As known, international law encompasses general principles of law.
Thus, with the text of paragraph 2, Article 11 of the Declaration, gen-
eral principles of law are also covered. It is possible that the text of
paragraph 2, Article 11, was a compromise reached among the mem-
bers of the Drafting Committee, agreeing on a broader term than

“law” but still excluding explicit mention of general principles of law.

As mentioned earlier, paragraph 2, Article 11 of the Universal
Declaration of Human Rights appeared as a proposal for the corre-
sponding provision in the European Convention on Human Rights.
At a meeting of the Committee of Experts to prepare the draft of
the Convention in February 1950, while discussing the proposed
text, the representative of Great Britain expressed concerns that the
suggested text might be interpreted as an attack on the validity of

7 Draft Outline of International Bill of Rights, UN, Economic and Social Coun-
cil, Commission on Human Rights, Drafting Committee, International Bill
on Human Rights, E/CN. 4/AC. 1/3, 4 June 1947, 10.

UN, Economic and Social Council, Commission on Human Rights, Report of
the Drafting Committee to the Commission on Human Rights, E/CN. 4/95,
21 May 1947, 29.
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the Nuremberg judgment. Consequently, he proposed adding a sec-
ond paragraph:

“Nothing in this article shall prejudice the trial and punishment
of any person for the commission of any act or omission which, at
the time when it was committed, was criminal according to the gen-
eral principles of law recognised by civilized nations.”°

Evidently, this British proposal closely resembled the Soviet pro-
posal from 1948. The representative of Luxembourg criticised par-
agraph 2 of Article 11 of the Universal Declaration, considering re-
cent State practices. He noted that after World War II, many texts
of international and national law had not only abandoned the princi-
ple of nulla poena sine lege but also nullum crimen sine lege. He add-
ed that some European States made exceptions to the prohibition
of retroactive application of criminal law during and after the war.
Some might think, he said, that incorporating the formulation from
paragraph 2 of Article 11 of the Universal Declaration might con-
stitute a moral condemnation of such practices. With this in mind,
he also advocated including general principles of law recognised by
civilised nations in the text of the European Convention besides
national and international law."" Luxembourg supported the Brit-
ish proposal and became paragraph 2 of Article 7 of the European
Convention on Human Rights. The text from Article 7 of the Euro-
pean Convention on Human Rights, in almost identical form, was
transplanted into Article 15 of the International Covenant on Civ-
il and Political Rights of 1966.

Formulations stating that no one can be considered guilty of a
criminal act committed by an act that, at the time of its commis-
sion, was not a criminal offence under domestic or international law
and that this does not affect the trial and punishment of a person
for an act that was considered a criminal offence at the time of its
commission according to the general principles of law recognised by
civilised nations, may sound inappropriate to the subject and pur-
pose of Article 7, appearing legally cumbersome and illogical. Do-
mestic law encompasses various legal sources, including the constitu-
tion, laws, and legislation of lesser rank. Do the terms “domestic law”
mean that a legal act below statutory law can prescribe a criminal
offence? International law includes international treaties, customary
international law, as well as general principles of law. Although cov-
cred by the term international law, they are specifically singled out in
paragraph 2 of Article 7. Sometimes, historical circumstances over-
ride legal logic and the economy of legal regulation. The victorious
powers, notably the USSR and Great Britain, wanted to protect the
Nuremberg Trials and similar trials after World War II from later

1 Council of Europe, Commission on Human Rights, Preparatory Work on Ar-

ticle 7 of the European Convention on Human Rights, Strasbourg, 21 May
1950, DH (57)6, 4.
W Jbid., Si6.



legal reexamination and criticism. Therefore, they sought to prevent
this through the formulations in paragraph 2 of Article 11 of the
Universal Declaration of Human Rights, Article 7 of the European
Convention on Human Rights, and Article 15 of the Internation-
al Covenant on Civil and Political Rights. That was the reason for
entering Nurcmberg principles in human rights documents as gen-
eral principles of law.

2.2. Nuremberg Principles

The concept of general principles of law introduced in paragraph
2 of Article 7 of the European Convention on Human Rights orig-
inates thus from the Charter of the Nuremberg Tribunal and the
judgment of that Tribunal. As known, the major victorious pow-
ers in World War II—France, Great Britain, the United States, and
the USSR—signed the Agreement for the Prosecution and Punish-
ment of the Major War Criminals of the European Axis on August
8, 1945, which was supplemented by the Charter of the Interna-
tional Military Tribunal. The International Military Tribunal was
competent for crimes against peace, war crimes, and crimes against
humanity. Article 6 of the Charter defined these crimes. The Inter-
national Military Tribunal in Nuremberg rendered its judgment on
October 1, 1946.

Forty days after the Nuremberg judgment, the United Nations
General Assembly, through Resolution 95 (I) adopted at its first ses-
sion on December 11, 1946, affirmed the principles of international
law recognised by the Charter of the Nuremberg Tribunal and the
judgment of that Tribunal. Interestingly, the General Assembly af-
firmed “principles of international law,” not general principles of law.
In the Charter of the Nuremberg Tribunal, the principles are men-
tioned only in the title of the second part of the Charter, which reads:

“Jurisdiction and General Principles.”" In the judgment, reference is
made to “fundamental principles of every law — international and
domestic,” “the general principles of justice,” “general principles of

12 This section covers Articles 6 to 13 of the Nuremberg Charter. Article 6 defines
the crimes for which the Military Tribunal had jurisdiction. Article 7 provides
that official position of the accused, including the position of the head of state
or responsible officials in the government, shall not relieve them of responsibil-
ity. Article 8 states that acting under the orders of the government or a superi-
or can be considered as a mitigating circumstance when the Military Tribunal
deems that justice requires it. Article 9 relates to the declaration of a group or
organization as a criminal organization. According to Article 10, the declara-
tion of a group or organization as criminal will be valid for national courts and
other military and occupation courts. In accordance with Article 11, individ-
uals convicted before this Military Tribunal can be charged with other crim-
inal acts before other courts. Article 12 regulates the issue of trial in absentia.
Article 13 empowers the Military Tribunal to adopt rules of procedure.



law,” and “principles of general international law.” The Nuremberg
Tribunal dealt with principles of various kinds."

Since these principles were confirmed by Resolution 95 (I) in 1946,
by Resolution 177 (II) on November 21, 1947, the United Nations
General Assembly entrusted the International Law Commission with
formulating the principles of international law recognised by the
Charter of the Nuremberg Tribunal and its judgment. The General
Assembly also tasked the Commission with preparing a draft code
of crimes against peace and security, making it clear that the princi-
ples should be implemented in the draft. Immediately after its estab-
lishment, in its first session in 1949, the International Law Commis-
sion took on this assigned task and adopted the text titled “Principles
of International Law Recognized by the Charter of the Nuremberg
Tribunal and its Judgment” in 1950."* On May 9, 1949, the Com-
mission established a working group consisting of P. A. Francois, A.
E. F. Sandstrém, and J. Spiropoulos, which submitted the first draft
of the principles. The first principle in the draft reads: “A violation
of international law may constitute an international crime even if
no legal instrument characterises it as such.” This could indeed be
a formulation of the first Nuremberg principle. However, the Com-
mission softened the blunt openness of this formulation and refor-
mulated the proposed first principle into the following two princi-
ples. The first principle in the text adopted in 1950 reads: “Any person

who commits an act which constitutes a crime under international

" The Criminal Military Tribunal states that the defense of the accused empha-
sized the fundamental principle of every law — international and domestic —
the principle of “Nullum crimen sine lege, nulla poena sine lege”. In connection
with this, the Military Tribunal noted that this maxim, as the Tribunal called
it, does not constitute a limitation on sovereignty but is a general principle of
justice. The Nuremberg Tribunal explained that international treaties, such as
the Pact of Renunciation of War, are not products of international legislation
but deal with general principles of law. It adds that the law of war is not only
found in treaties but also in customs and practices of states that gradually gain
universal recognition, deriving from general principles of justice as applied by
legal experts and military courts. The tribunal refers to well-established prin-
ciples, among which the most important is individual criminal responsibility.
It states that equal treatment of the accused should be a fundamental principle.
The military tribunal refers to the principle of international law that protects
representatives of states, stating that it does not apply to acts declared criminal
by international law. It also discusses principles of general international law re-
garding the treatment of war prisoners.

Report of the International Law Commission on its Second Session, 5 June

to 29 July 1950, Official Records of the General Assembly, Fifth session, Sup-

plement No. 12 (A/1316), A/CN. 4/34, Yearbook of the International Law

Commission, 1950., vol. I1, 374.

5 Formulation of the principles recognized in the Nirnberg Tribunal and in the
Judgment of the Tribunal — Draft proposed by the Sub-Committee on the
formulation of the Niirnberg principles incorporated in document A/CN. 4/
SR. 25, A/CN. 4/W. 6, Yearbook of International Law Commission, 1949, vol.
I, 183.
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law is responsible and liable to punishment.”® The second principle
from that text states: “The fact that domestic law does not impose
a penalty for an act which constitutes a crime under international
law does not relieve the person who committed such an act from re-
sponsibility under international law.”"” By Resolution 488(V) of De-
cember 12, 1950, the United Nations General Assembly called on
the governments of Member States to provide their observations on
the formulations of the Nuremberg Principles prepared by the In-
ternational Law Commission. The General Assembly now refers to
these principles as the “Nuremberg Principles.” In the meantime, they
were inserted in Article 7 of the European Convention on Human
Rights as general principles of law. As a result, it might have been in-
convenient to qualify them as principles of international law. Only
a small number of states responded.” Of the founding members of
the Nuremberg Tribunal, only France and the United States replied.
Only Lebanon commented on the principle of nullum crimen, nul-
la poena sine lege, by reiterating the key position of the Nuremberg
Tribunal regarding that principle.

2.3. Principle of Legality in the Nuremberg Edition

Aggressive war was not explicitly defined as a criminal act when
it occurred, and no punishment was prescribed for its commission.
Additionally, no court was established to prosecute the perpetrators.
It was a major objection of defence at the Nuremberg Trials. How-
ever, the International Military Tribunal took the position that by
1939, aggressive war was implicitly defined as a criminal act under
international law. The Nuremberg Tribunal referred to Article 1 of
the General Pact for the Renunciation of War, concluded in Paris
on August 27, 1928 (known as the Briand-Kellogg Pact or the Pact
of Paris). Responding to the defence’s objection to the legality of the
trial for aggressive war, the International Military Tribunal stated:

“But it is argued that the Pact does not expressly enact that such
wars are crimes or set up courts to try those who make such wars. To
that extent, the same is true with regard to the laws of war contained
in the Hague Convention. The Hague Convention of 1907 prohibit-
ed resort to certain methods of waging war. These included the inhu-
mane treatment of prisoners, the employment of poisoned weapons,
the improper use of flags of truth, and similar matters. Many of these
prohibitions had been enforced long before the date of the Convention,
but since 1907, they have certainly been crimes, punishable as offenc-
es against the law of war. Yet, the Hague Convention nowhere des-
ignates such practices as criminal, nor is any sentence prescribed, nor

Report of the International Law Commission on its Second Session, op. cit.

7 Ibid.

Observations of Governments of Member States relating to the formulation of
the Niirnberg principles prepared by the International Law Commission, Ye-
arbook of the International Law Commission, 1951, vol. 11, 104-109.



any mention made of a court to try and punish offenders. For many
years in the past, however, military tribunals have tried and punished
individuals guilty of violating the rules of land warfare laid down by
this Convention. In the opinion of the Tribunal, those who wage ag-
gressive war are doing that which is equally illegal and of much great-
er moment than a breach of one of the rules of the Hague Conven-
tion. In interpreting the words of the Pact, it must be remembered
that international law is not the product of an international legisla-
ture and that such international agreements as the Pact of Paris have
to deal with general principles of law and not administrative matters
of procedure. The law of war is to be found not only in treaties, but in
the customs and practices of states which gradually obtained univer-
sal recognition, and from the general principles of justice applied by
jurists and practised by military courts. This law is not static, but by
continual adaptation follows the needs of a changing world. Indeed,
in many cases treaties do no more than express and define for more
accurate reference the principles of law already existing.”"

Supporting this stance, the International Military Tribunal re-
fers to international legal developments during the League of Na-
tions era. It points out that during the League of Nations Assem-
bly meeting held on September 24, 1927, all delegations present at
the time (including German, Italian, and Japanese) unanimously ac-
cepted the Declaration on Aggressive War, declaring aggressive war
an international crime. The Nuremberg Tribunal also mentions the
Resolution of February 18, 1928, adopted at the Sixth Pan-Ameri-
can Conference by 21 American republics, stating that “aggressive
war constitutes an international crime against humanity.” It then re-
fers to Article 227 of the Treaty of Versailles from 1919, which en-
visaged the establishment of an international court to try the Ger-
man Emperor “for a supreme offense against international morality
and the sanctity of treaties.”*

Here, it is essential to distinguish between two things: war crimes
and crimes against humanity on the one hand and the crime of ag-
gressive war on the other. The Nuremberg Trials were not the first
international trials for war crimes and crimes against humanity, but
they were the first trials for the crime of aggressive war. It could be
argued that during World War II, there were international rules re-
garding war crimes and crimes against humanity that were applied
before the war. However, aggressive war was not explicitly defined,
at least not as an international criminal offence. The Briand-Kellogg
Pact of 1928 was a revolutionary turning point in international law.
States renounced war as an instrument of foreign policy, previously
considered the highest expression of state sovereignty. Most of the
international community, including Germany, quickly accepted the

" International Military Tribunal, Judgment, 1 October 1946, American Jour-

nal of International Law, 1947/1, 218.
20 Thid., 220.



Pact. Aggressive war was declared a crime by a Declaration of the
League of Nations Assembly, but the Declaration did not have a bind-
ing force. In the preamble of the League of Nations Assembly Dec-
laration of 1927, preceding the Briand-Kellogg Pact and referred to
by the Nuremberg Tribunal, it states: “The Assembly ... convinced
that aggressive war can never serve as a means of settling interna-
tional disputes and, therefore, it is an international crime.”*! In ad-
dition, the Nuremberg Tribunal created a particular legal construct
regarding the principle of nullum crimen sine lege, nulla poena sine
lege. Responding to the defense’s argument that this is a fundamen-
tal principle of all law, international and domestic, and that punish-
ment ex post facto is considered abhorrent by all civilized nations, the
International Military Tribunal stated that the maxim nullum cri-
men sine lege is not a restriction of sovereignty but rather a general
principle of justice. By violating treaties, this Military Tribunal ob-
served, the aggressor must have known that they were committing
an offense, and far from being unjust to punish him, it would be un-
just if his wrong were allowed to go unpunished.**

Understanding how general principles of law defined aggressive
war as an international criminal act is not straightforward. The ap-
proach of the International Military Tribunal resembles a natural
law approach: military tribunals apply law developed by jurists from
general principles of justice. According to this approach, internation-
al treaties merely express and define legal principles. Judges uncover
legal principles and derive necessary legal rules from them by analys-
ing international treaties and the development of international law
in a certain period. The International Military Tribunal referred to
the Briand-Kellogg Pact, in which States renounced war as an instru-
ment of foreign policy. It then relied on the international legal de-
velopment related to the criminalisation of violations of customary

21

1927 Declaration Concerning Wars of Aggression, Published online by Cam-

bridge University Press: 05 June 2014, hetps://www.cambridge.org/core/books/
abs/travaux-preparatoires-of-the-crime-of-aggression/1927-declaration-con-
cerning-wars-of-aggression/1625748877E59D76 DF7C562 AF64E9C951. 04.
2023.
The judgment reads: “In the first place, it is to be observed that the maxim nu-
Uum crimen sine lege is not a limitation of sovereignty but is in general a prin-
ciple of justice. To assert that it is unjust to punish those who in defiance of
treaties and assurances have attacked neighbouring states without warning is
obviously untrue, for in such circumstances the attacker must know that he is
doing wrong, and so far from it being unjust to punish him, it would be un-
just if his wrong were allowed to go unpunished. Occupying the positions they
did in the government of Germany, the defendants, or at least some of them
must have known of the treaties signed by Germany, outlawing recourse to war
for the settlement of international disputes; they must have known that they
were acting in defiance of all international law when in complete deliberation
they carried out the designs of invasion and aggression. On this view of the
case alone, it would appear that the maxim has no application to the present
facts.” Judgment of the International Military Tribunal, (Nuremberg), 1 Oc-
tober 1946, op. cit., 217.
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laws of war and the rules of the Hague Convention of 1907. It also
invoked Article 227 of the Treaty of Versailles from 1919, which
provided for the trial of the German Kaiser. Although the Kaiser
was not tried, it should be noted that he spent the rest of his life in
internment in a Dutch castle. Such developments in international
law hinted that a serious breach of the Briand-Kellogg Pact could
result in individual criminal responsibility. However, from the per-
spective of criminal law, this method of identifying the existence of
the crime of aggressive war was close to judicial legislation. It was an
atypical approach to general principles of law from Article 38 (1, ¢)
of the Statute of the International Court of Justice. We will see lat-
er in this text that the UN International Law Commission has ac-
cepted such an approach to general principles of law.

The probable discomfort of some actors regarding the principle
of legality in the Nuremberg trials manifested itself in two direc-
tions: protecting the trials from later legal criticisms and transforming
Nuremberg law into general law. The first direction is evident in Ar-
ticle 11, paragraph 2, of the Universal Declaration of Human Rights,
Article 7 of the European Convention on Human Rights, and Article
15 of the International Covenant on Civil and Political Rights. The
second direction is visible in the efforts of States to transform Nurem-
berg law into general international criminal law through the Unit-
ed Nations. First, the International Law Commission codified the
Nuremberg Principles in 1950, and then in 1954, it adopted a draft
Code of Crimes against Peace and Security of Mankind. The Statute
of the International Criminal Court was adopted in Rome in 1998,
and in Kampala in 2010, a criminal law definition of aggression was
adopted, which was incorporated into Article 8 bis of the Statute. The
Statute of the International Criminal Court refers to general prin-
ciples of law, but they do not have the role they had in Nuremberg;
they constitute a legal instrument without which no court, includ-
ing the International Criminal Court, can function. General prin-
ciples of law from Article 7, paragraph 2, of the European Conven-
tion on Human Rights have gone into hibernation, from which the
European Court may awaken them in exceptional situations.

3. Legal Life of Article 7 of the European
Convention on Human Rz'gl]ts

3.1. Establishing the Foundations of the Principle
of Legality in the Case of Sunday Times

The European Court established general standards of legality in
the Sunday Times case in 1979.7 The specific circumstances of the

2 Sunday Times v. The United Kingdom (pred. br. 6538/74), Judgment of 26 April
1979.



case and the manner in which the parties and the European Court
conducted the case significantly influenced the shaping of these gen-
eral standards. The case arose from a disputed application of the
common law on contempt of court. Contempt of court is a crimi-
nal offence in English law that protects the court from interference
in the undisturbed exercise of its judicial function, safeguarding it
from the influence of the public and protecting alternative dispute
resolution mechanisms such as negotiations between offenders and
the aggrieved parties.

At that time, this criminal offence was defined in common law,
and later, legislation was enacted to address this offence. The Sunday
Times wrote about negotiations between pharmaceutical companies
and parents whose newborns were severely damaged by the drug tha-
lidomide, which pregnant women had taken. After announcingin an
article dated September 24, 1972, that it would publish a new article
informing the public of all the pharmaceutical company’s shortcom-
ings in relation to the testing of thalidomide effects, citing contempt
of court, the competent English court prohibited the publication of
that article. Since the higher court afhirmed the lower court’s deci-
sion, Sunday Times appealed to the then European Commission for
Human Rights, and the Commission brought the matter before the
European Court of Human Rights.

Sunday Times argued that that prohibition violated his freedom
of expression because the ban on publishing the article was unlawful.
According to the opinion of the Sunday Times, it was illegal because,
in his view, common law regarding contempt of court was unclear
and uncertain. Additionally, the principle applied in that case was
so novel that it could not be considered prescribed by law.?* Consid-
ering the applicant’s claim, the European Court examined the legali-
ty of the publication ban in the context of Article 10, paragraph 2 of
the Convention. This involves the conditions under which authori-
ties are allowed to intervene in freedom of expression rather than in
the context of Article 7 of the Convention. Both options were avail-
able to the applicant to rely on Article 7 or Article 10-but as a major
media house, Sunday Times chose to focus solely on Article 10. The
European Court, in its judgment, did not address Article 7, which
was mentioned only by Judge Zckia in a separate opinion. The Euro-
pean Court faced several challenges in this case. Contempt of court
in English law was provided for in common law, i. e., unwritten law.
As the matter reached the House of Lords, then the Supreme Court
of the United Kingdom, one of the judges remarked that the House
of Lords should attempt to eliminate uncertainty, the main objection
to the existing law.>® Despite that, the judges of the House of Lords
could not agree on the interpretation of that provision of common

2 Jbid., para. 46.
5 [bid., para. 29.
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law.2¢ These were the circumstances of the case that influenced the
formulation of general standards of legality.

The European Court found, firstly, that even unwritten law, com-
mon law, constitutes law within the meaning of the Convention.”’
A different finding was not possible, as it would exclude the Unit-
ed Kingdom from the Convention, which would be meaningless.?®
Then, the European Court formulates the qualities a legal provision
should possess, whether written or unwritten. Firstly, says the Eu-
ropean Court, the law should be accessible in an appropriate man-
ner. In other words, citizens should be provided with information
in an adequate manner, given the circumstances. The term “indica-
tion” was used in the judgment regarding the legal rules applied in
a given case, probably due to the specificity of common law as cus-
tomary law derived from judicial practice. Secondly, according to the
stance formulated by the European Court here, a rule cannot be con-
sidered “law” if it is not formulated with sufficient precision to en-
able a citizen to regulate their behaviour.”” This means that citizens
must be allowed, if necessary, with appropriate professional advice,
to foresee, to a degree that is reasonable in the given circumstanc-
es, the consequences they can expect in terms of certain activities.*’
According to the European Court, the consequences do not have to
be foreseeable with absolute certainty, as it is unattainable. Security
is highly desirable, notes the European Court. Still, it warns that it
can lead to excessive rigidity, and the law should allow for evolution
or, as the European Court says, “keep pace” with changing circum-
stances.” This Court has observed that many laws are inevitably for-
mulated in more or less unclear terms, and their interpretation and
application are matters of practice. The formulation of the second
condition — sufficient precision that allows predictability — and
the elaboration of this condition — the ambiguity of terms used in
laws and the significance of practice in their clarification — are not
entirely consistent and likely inspired by what the European Court
had before it in this case.

26 Tbid., para. 50.

7 Ibid., para. 47.

28 B. Lim, “The Normativity of the Principle of Legality”, Melbourne University
Law Review, 2/2013, 372-414.; D. Meagher, “The Common Law Principle of
Legality”, Alternative Law Journal, 4/2013, 209-213; B. Chen, “The French
Court and the Principle of Legality”, University of New South Wales Law Jo-
urnal, 2/2018, 401-448; Ph. Sales, “Legislative Intention, Interpretation, and
the Principle of Legality”, Statute Law Review, 1/2019, 53—63; R. French, “The
Principle of Legality and Legislative Intention”, Statute Law Review, 1/2019,
40-52; J. N. E. Varuhas, “The Principle of Legality”, Cambridge Law Journal,
3/2020, 578—-614; L. Burton Crawford, “An Institutional Justification for the
Principle of Legality”, Melbourne University Law Review, 2/2022, 511-548.
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30 Thid.
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Despite a certain inconsistency in English judicial practice regard-
ing the criminal offense of contempt of court, as it was then estab-
lished in common law, the European Court found that in English
law, as derived from the judicial practice of English courts, there
was sufficient indication of what constituted prohibited behaviour.
Therefore, it found that the prohibition on publishing the article was
in accordance with the law. The European Court found that there
were enough indications in common law based on which the Sunday
Times could have known that by publishing the article, it was violat-
ing a criminal prohibition, ensuring respect for the court. Weighing
the two conflicting public interests — the interest in informing the
public about a matter of great public importance and the interest in
the undisturbed conduct of dispute resolution processes — the Eu-
ropean Court found that the first interest predominated. Therefore,
prohibition, although lawful, was not inevitable in a democratic so-
ciety, and as such, it constituted a violation of the freedom of expres-
sion guaranteed by Article 10 of the Convention.

There is the impression that the European Court has laid the foun-
dations for interpreting the term “law” under the influence of com-
mon law and the specific circumstances of the case. The concept of
legality, as established in this case, involves two fundamental ques-
tions — what is considered law and what qualities an act claiming
to be law must possess to be law genuinely. Additionally, it includes
pointing out the tension inherent in the law, which is the conflict
between precision and predictability as a condition of legal certain-
ty on the one hand, and generality, which is inevitable for the appli-
cation of the law to an unlimited number of variable situations, on
the other hand. The Court seeks the resolution of this tension in the
practice of law application. The basic elements of the general concept
of legality, as set out in the Sunday Times case in 1979, remain rel-
evant today and appear in judgments from 2023.%* Over time, how-
ever, they have been supplemented with new content.

3.2. Evolution and Branching of the Principle of Legality in
the Practice of the European Court of Human Rights

One evolutionary branch of the practice of the European Court
focused on Articles 8-11 of the Convention. These articles guarantee
the right to respect for private and family life; freedom of thought,
conscience, and religion, freedom of expression; and freedom of as-
sembly and association. These rights are not absolute, and the sec-
ond paragraph of these articles specifies the conditions under which
State intervention in these rights is allowed. One of the conditions is
that the intervention must be lawful, based on law or in accordance

2 Qucharenko and Kolos v. Ukraine, (apps. nu. 27276/15 and 33692/15), Judg:
ment of 12 January 2023, para. 96; Mustafa Hajili and Others v. Azerbaijan
(apps. nu 69483/13 and 2 others) Judgment of 6 October 2022.
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with the law. The English term “law” and the French term “loi” are
used in these articles. In the vast majority of national translations
of the contracting states, they are translated with the respective na-
tional term denoting statutory law. We have seen that in the Sunday
Times case, the European Court included common law under this
term. Over time, the Court, in certain cases, expanded the mean-
ing of the term “law.” In the case of VavFicka v. Czech Republic in
2021, the Court stated that “‘written law’ (is) not limited to prima-
ry legislation but including also legal acts and instruments of less-
er rank.”” The European Court now understands, therefore, under
the term “law,” both statutory laws and legal acts of lower rang in
the context of Articles 8-11 of the Convention.

Another evolutionary branch moves in the framework of Article
7 of the Convention. In the case of Mork Jensen v. Denmark from
2022, the Court reiterated what it had already stated in several pre-
vious cases: “...when speaking of “law” (“droit”) Article 7 alludes to
the very same concept as that to which the Convention refers else-
where when using that term, a concept which comprises statutory
law as well as case-law...”* The same sentence is found in earlier cas-
es. Thus, the European Court has encountered terminological con-
fusion, not through its fault. Under the term “law” in Articles 8-11
of the Convention, the Court understands both statutory laws and
legal acts of lower rang. However, under the term “national or inter-
national law” in Article 7, the Court understands only statutory law
and case law but not acts of lower rang. The term “law,” which has
a clear and precise meaning in the context of Article 8-11, is inter-
preted broadly to include acts lower rang, while the terms “national
or international law,” which have broad meanings, are interpreted re-
strictively to encompass only statutory law and case law. Wanting to
leave an impression of consistency, the Court repeats the phrase in
several cases: “...when speaking of law (droit), Article 7 refers to the
same concept as that to which the Convention refers in other plac-
es when using this term...” However, the term “droit” is used only
in Article 7. In other articles, the term “loi” is used, but not in the
sense that the term “droit” is used in Article 7. Moreover, we have
seen that the Court does not attribute the same meaning to this
term in Articles 8-11 as it does in Article 7. In principle, a term re-
peated in a legal text should always have the same meaning. Devia-
tions from this principle sometimes occur. In this case, the main de-
terminant of the term’s meaning is the practice of the Contracting
States. We have considered that human rights can only be restrict-
ed by statutory law. For various reasons, States intervene in human
rights through acts of lesser rang, and again, for various reasons, the

3 Vaviicka and Others v. the Czech Republic, (apps. nu. 47621/13 and 5 others),
Judgment 8 April 2021, para. 269.

3 Morck Jensen v. Denmark, (app. nu. 60785/19), Judgment of 18 October 2022.,
para. 37.



European Court accepts this. However, in the European legal fam-
ily, no State defines criminal offences through legal acts of lower
rank, regardless of the terminology of Article 7. Contracting States
have, therefore, defined different meanings for these terms through
their practices.

The next specificity in the evolution of the legality principle con-
cerns the law’s precision and predictability. The European Court has
further developed the standard of precision and predictability of the
law by determining the factors on which the required level of preci-
sion and predictability depends. In the case of NIT'S. R. L. v. Mol-
dova from 2022, the Court states that the level of precision required
from domestic legislation depends to a significant extent on the con-
tent of the law, the scope of its application, and the number and sta-
tus of those to whom it is addressed.”® This was said in the context
of Article 10, paragraph 2 of the Convention, which concerns free-
dom of expression and pertains to the revocation of a broadcasting
license for a television company. The mentioned stance on the fac-
tors determining the required level of precision of the law has been
used by the Court in earlier cases as well.* In the case of Lindon,
Otchakovsky-Laurens, and July v. France from 2007, the Court does
not speak about the precision of the law but rather the scope of the
notion of foreseeability. It states that this scope depends to a signifi-
cant extent on the content of the text in question, the area to which
it is intended to apply, and the number and status of those to whom
it is addressed.””

The European Court of Human Rights had already, in the Sun-
day Times case, recognised the practice of applying the law as a solu-
tion to the conflict between precision, which can make the law rig-
id, and generality, which is necessary for the application of the law
to changing circumstances but threatens the predictability of its ap-
plication. In later cases, the Court further developed this position.
In the Ovcharenko and Kolos v. Ukraine case from 2023, the Court
stated that the existence of a precise and consistent practice of inter-
preting a legal provision is a factor that can make the provision pre-
dictable regarding its effects.*® The Court goes even further in empha-
sizing the role of practice in the application of imprecise provisions
and highlights the general significance of practice in implementing

¥ NIT S. R. L. v. the Republic of Moldova (app. nu. 28470/12), Judgment of 5
April 2022., para. 160.

3¢ Kardcsony and Others v. Hungary (apps. nu. 42461/13 and 44357/13), Judg:
ment of 17 May 2016., para. 125; Delfi AS v. Estonia (app. nu. 64569/09) Judg-
ment of 16 June 2015., para. 122; Cantoni v. France (app. nu. 17862/91) Judg-
ment of 11 November 1996., para. 29.

7 Lindon, Otchakovsky-Laurens and July v. France, (apps. nu. 21279/02 and
36448/02), Judgment of 22 October 2007., para 41; Gorzelik and Others v.
Poland (app. nu. 44158/98), Judgment of 17 February 2004., para. 65.

3 Ouvcharenko and Kolos v. Ukraine (apps. nu. 27276/15 and 33692/15), Judg-
ment of 12 January 2023., para. 179.
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regulations. In the Gorzelik v. Poland case, the Court states that
the application of any legal provision, regardless of its clarity, inev-
itably involves judicial interpretation.” The Court notes that there
is always a need to clarify doubtful points and adapt to specific cir-
cumstances. Therefore, according to the Court’s opinion, the mar-
gin of doubt regarding borderline facts itself does not make a legal
provision unpredictable in its application. According to the Court,
predictability is not eliminated by the fact that such a provision can
be interpreted in various ways. The role of justice is precisely, con-
cludes the Court, to dispel such misunderstandings in interpreta-
tion, taking into account changes in everyday practice.*” The Eu-
ropean Court goes further regarding Article 7 and asserts that the
progressive development of criminal law through judicial law-mak-
ing is firmly rooted in the legal tradition of the Contracting States
and constitutes an essential part of that tradition.” The Court in-
terprets Article 7 of the Convention in a way that does not prohibit
the gradual clarification of rules of criminal responsibility through
judicial interpretation from case to case, provided that the result of
the development is in line with the essence of the criminal offence
and has been reasonably foreseeable.*

3.3. Article 7, Paragraph 2 of the European Convention on
Human Rights in the Practice of the European Court

The European Court has afirmed the specific character of para-
graph 2 of Article 7. It considers that the general rule of legality is
contained in paragraph 1, and that paragraph 2 is a result of specif-
ic historical circumstances. In the case of Kononov v. Latvia, the
Court noted:

“that the travaux préparatoires to the Convention indicate that the
purpose of the second paragraph of Article 7 was to specify that Ar-
ticle 7 did not affect laws which, in the wholly exceptional circum-
stances at the end of the Second World War, were passed in order to
punish, inter alia, war crimes so that Article 7 does not in any way
aim to pass legal or moral judgment on those laws.”?

In the Maktouf and Damjanovié case, the Court is even clear-
er when stating that paragraph 2 was inserted into Article 7 “to en-
sure that there was no doubt about the validity of prosecutions af-
ter the Second World War regarding the crimes committed during
that war.”** However, in some cases related to the trials for crimes

¥ Gorzelik and Others v. Poland, op. cit., para. 65.

4 Ibid.

" Norman v. the United Kingdom (app. nu. 41387/17), Judgment of 6 July 2021.,
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committed during the Second World War or in the 1950s in the
Baltic States, the European Court confirmed that crimes against hu-
manity were incriminated by general principles of law.® In two cas-
es, the European Court rejected the petitions concerning the ret-
roactive application of crimes against humanity by Estonian courts
after Estonia gained independence. Crimes against humanity were
not provided for by the Estonian criminal law in the 1950s. By in-
voking paragraph 2 of Article 7, the European Court found that, at
that time, such crimes were prohibited by general principles of law.
The Court referred to Article 6 of the Nuremberg Charter, which
incriminates crimes against humanity, and to United Nations Gen-
eral Assembly Resolution nu. 95 of 1946, confirming the Nurem-
berg principles, as well as the codification by the International Law
Commission.*® In the case of Kolk and Kislyy v. Estonia, the Euro-
pean Court of Human Rights stated:

“Although the Nuremberg Tribunal was established for trying the
major war criminals of the European Axis countries for the offenc-
es they had committed before or during the Second World War, the
Court notes that the universal validity of the principles concerning
crimes against humanity was subsequently confirmed by, inter alia,
resolution 95 of the United Nations General Assembly (11 Decem-
ber 1946) and later by the International Law Commission.™’

Thus, the position of the European Court of Human Rights is
that the principles applied by the Nuremberg Tribunal did not have
general validity at the time of the trial but acquired it later through
confirmation by the United Nations General Assembly. Such a stance
raises questions about the existence of Nuremberg principles in the
form of general principles of law at the time of the Nuremberg Trials.

4. General Principles of Law from Article 7(2) of
the European Convention on Human Rights

The United Nations International Law Commission began work-
ing on general principles of law in 2017 and adopted Draft Conclu-
sions in 2022. In his second report, Marcelo Vazquez-Bermudez, the
Special Rapporteur for this topic in the Commission, referred to the
Nuremberg principles. Inspired, probably, by the above-mentioned
stance of the European Court of Human Rights, he states that it ap-
pears that States later considered the Nuremberg principles as gener-
al principles of law in the sense of Article 38, paragraph 1(c) of the

 Touvier v. France, (app. nu. 29420/95), Decision of the Commission of 13 Jan-
uary 1997.; Papon v. France (no. 2), (app. nu. 54210/00), Decision of 15 No-
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4 Penart v. Estonia, (app. nu. 14685/04), Decision of 24 January 2006.; Kolk and
Kislyiy v. Estonia, (apps. no. 23052/04 and 24018/04), Decision of 17 January
2006.

47 Kolk and Kislyiy v. Estonia, op. cit. para. 8.

2
n



Statute of the International Court of Justice.*® Regarding the legal
nature of the principles, he notes that States drew attention, among
other things, to the fact that they were contained in the Charter of
the International Military Tribunal and confirmed in General As-
sembly Resolution 95 (I), and that they were in line with the pur-
poses of the United Nations Charter, Resolution 96(I) of the Gener-
al Assembly, which affirms genocide as a crime under international
law, and the Convention on the Prevention and Punishment of the
Crime of Genocide.®

Considering the Nuremberg principles and the statement of the
Special Rapporteur regarding them, the members of the Interna-
tional Law Commission have noted that general principles of law
can be derived from international law. “It is clear that, for example,
the Nuremberg principles constitute ‘principles of international law’
formed within the framework of the international legal system, as
they were not derived from national legal systems...” This observa-
tion emphasises the international character of these principles and
their origin within the realm of international law, distinguishing
them from the principles derived from national legal systems. The
Nuremberg principles, established in the aftermath of World War I1
to address war crimes and crimes against humanity, indeed hold a
unique place as foundational principles in international law.>® Here,
the Commission refers to Principle II as a specific example. Princi-
ple II states that the fact that domestic law does not impose a pen-
alty for an act that constitutes a crime under international law does
not exempt the individual who committed that act from responsibil-
ity under international law. The Commission notes that interpreting
Article 38, paragraph 1(c) of the Statute of the International Court of
Justice allows for such a conclusion. The text of this paragraph, pre-
paratory work, and the history of the paragraph suggest that gener-
al principles of law extend beyond principles derived solely from na-
tional legal systems.”

The Commission, thus, in Draft Conclusion Nu. 3, distinguish-
es two categories of general principles of law: a) those derived from
national legal systems and b) those that can be formed within the
framework of the international legal system.’* Draft Conclusion Nu.
7 is dedicated to identifying general principles of law formed within

# International Law Commission, Seventy-second session Geneva, 27 April-5
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the framework of the international legal system. It is essential to es-
tablish that the international community has affirmed these princi-
ples as intrinsic to the international legal system, as stated in the first
paragraph of this draft conclusion. However, the second paragraph
clarifies that the first paragraph does not prejudge the possible ex-
istence of other general principles of law formed within the frame-
work of the international legal system.”® This contradiction between
the two paragraphs reflects some uncertainty about the existence of
Nuremberg principles as general principles of law before the Gener-
al Assembly confirmed them.

There are two schools regarding the relationship between gener-
al principles of law and principles of international law: a school of
strict approach and a school of hybrid approach. The first school in-
cludes inter alia William Friedmann, C. Wilfred Jenks, A. D. Mc-
Nair and Hersch Lauterpacht and is based, as remarked by Michelle
Biddulph and Dwight Newman, on the strict textual interpretation
of Article 38(1)(c) of the Statute of the International Court of Jus-
tice.* The Article refers to general principles of law as recognised by

“civilised” nations. It does not refer to the principle of internation-
al law. This school is in line with the original concept advocated by
Lord Phillimore while the provision was drafted. While the Adviso-
ry Committee of Jurists was drafting the Statute of the Permanent
Court of International Justice in 1920, the members agreed that gen-
eral principles were the appropriate source of international law that
enabled to avoid a non liguet situation, but disagreed about the prin-
ciples.> The president of the Committee, Belgian representative Ed-
ward Descamps, proposed the naturalist approach in the sense that
the “legal conscience of civilised nations,” originated in “objective
justice,” contained general principles.’® The English representative,
Lord Phillimore, argued that general principles of law are the prin-
ciples accepted by States in foro domestico and that they could only
be derived from municipal law.”” Thus, the school of strict approach
advocates that the method of identifying general principles of law is
a comparative assessment of municipal legal systems.’® Theoretically,
this approach is close to the concept of legal certainty and predict-
ability. The existence of a general principle may be objectively and
impartially proved by comparative analysis of the internal legal sys-
tems of countries in various regions of the world.

Speaking on the school of hybrid approach, M. Biddulph and D.

Newman observed that among the scholars, there is no consensus
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on how a principle emerges from international law and that a meth-
odology for deriving general principles of law from the internation-
al legal system has not been developed.”” They referred to some at-
tempts, such as Thomas Franck’s explanation that “a general principle
should be recognised as a legitimate norm when the common sense
of the interpretative community (govcrnment, judges, scholars) co-
alesces around the principle and regards it as applicable”.*® Anoth-
er approach attempts to borrow methodology for the identification
of customary international law, but that would blur the distinction
between principles and customary rules.®!

Ian Brownlie wrote that general principles of international law
may appear as rules of customary law, general principles of law or
“logical propositions resulting from judicial reasoning on the basis
of existing pieces of international law and municipal analogies.”* It
might be that Nuremberg principles should be qualified partly as
rules of customary law and partly as judicial reasoning on the basis
of existing pieces of international law and practice rather than gen-
eral principles of law.

Conclusions

The encounter between international criminal law and criminal
law in Article 7 of the European Convention on Human Rights
from 1950 has resulted in an unexpected and surprising choice of
key terms in this article. In the contemporary context, the formu-
lation that requires an act or omission to constitute a criminal of-
fence “according to internal or international law,” rather than using
the term “law,” can be considered overly broad and not entirely pre-
cise in light of the principles of legality in criminal law. This is also
surprising considering that outside the criminal law context, the term
“law” is used in other articles of the Convention. It is still surprising
when Article 7, paragraph 2, speaks of a criminal offence “accord-
ing to general principles of law.” The established circumstances in
the context of the Second World War and the Nuremberg Trials sig-
nificantly influenced the choice of such terminology. This formulat-
ed terminology was motivated by a desire to prevent later legal chal-
lenges to the legality of the Nuremberg Trials and other local trials.

This choice of terminology has led to a certain terminological con-
fusion regarding the principle of legality in the practice of the Euro-
pean Court of Human Rights. The confusion is evident in the fact
that the Court, under the term “law” in Articles 8—11 of the Euro-
pean Convention on Human Rights, includes statutory law but also,
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legal acts of lower rang, significantly broadening the meaning of the
term “law” as used in the context of these articles. On the other hand,
under the expression “internal law” in Article 7, the Court under-
stands only the statutory law and case law, significantly narrowing
the meaning of that phrase. Thus, in interpreting these terms, the
Court deviates from their ordinary meanings, led by the practice of
the Contracting States and some other particular reasons.

Article 7, paragraph 2 of the Convention has been used in a few
cases related to trials for criminal acts committed in the Baltic Re-
publics of the former Soviet Union in the 1950s after they gained
independence. However, even when invoking Article 7, in those few
cases, the Court did not use general principles of law in the same
way the International Military Tribunal in Nuremberg did in 1946.
The Nuremberg Tribunal used them inter alia as an instrument by
which the crime of aggressive war was derived from the Kellogg-Bri-
and Pact of 1928 and the development of international criminal law
during that period. Thus, it derived the crime of aggressive war, as a
general principle of law, from international law and the correspond-
ing international legal development. The European Court of Human
Rights used them as an instrument through which crimes against
humanity from the Charter of the Nuremberg Tribunal, confirmed
by the UN General Assembly resolutions and further elaborated by
the UN International Law Commission, were promoted in univer-
sal criminal law.

The way in which general principles of law were used by the Nurem-
berg Tribunal and the European Court of Human Rights influenced
the International Law Commission in preparing its Draft conclu-
sions on general principles of law in 2022. The Commission opted
to include principles derived from international law, which have been
confirmed by the international community, in general principles of
law. Thus, it added to general principles of law, derived from domes-
tic law of States belonging to different legal systems, principles that
are abstracted from international law and are usually referred to as
principles of international law.
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Dr Rodoljub Etinski

NELAGODAN SUSRET KRIVICNOG PRAVA I
MEDUNARODNOG KRIVICNOG PRAVA U CLANU 7
EVROPSKE KONVENCIJE O LJUDSKIM PRAVIMA

Krivi¢no pravo i medunarodno krivi¢no pravo susreli su se na
terenu nacela zakonitosti u ¢lanu 7 Evropske konvencije o ljudskim
pravima 1950. godine. Medunarodne okolnosti, koje su postojale po-
sle Drugog svetskog rata i, naro¢ito, Nirnbersko sudenje, dakle ta-
das$nji razvoj medunarodnogkrivi¢nog prava, presudno su uticali na



taj susret preko nesre¢nog tekstualnog uobli¢avanja ¢lana 7 Evropske

konvencije o ljudskim pravima, odnosno preko neocekivanogizbora
termina u tom ¢lanu. U drugim propisima Konvencije kori$¢en je

termin ,,zakon” ili izrazi ,na osnovu zakona” ili ,,u skladu sa zako-
nom”. Samo je u ¢lanu 7 predvideno da krivi¢no delo moze da bu-
de predvideno unutra$njim ili medunarodnim pravom, ¢ak i op$tim

pravnim nacelima. Tekst ukazuje na istorijski razvoj koji je doveo

do ovog neodekivanog izbora termina u ¢lanu 7. Taj izbor termina

je uzrokovao, zajedno sa drugim ¢iniocima, stvaranje izvesne termi-
noloske konfuzije u pogledu naéela zakonitosti u praksi Evropskog

suda. Medunarodnopravni razvoj, koji se dogodio u vezi sa tim su-
sretom, podstakao je, takode, Komisiju UN za medunarodno pra-
vo da, radedi na op$tim pravnim nacelima, izabere manje prihvace-
nu opciju u literature prema kojoj naéela medunarodnog prava ¢ine

deo opstih pravnih naéela.

Kljucne reci: natelo zakonitosti, op$ta pravna nacela, natela me-
dunarodnog prava
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